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Divisional patent applications have long constituted a vital and flexible instrument for
constructing and managing patent portfolios throughout Europe. With the advent of the Unitary
Patent (UP) system and the establishment of the Unified Patent Court (UPC), their strategic
significance has increased markedly. Today, divisionals serve not only as vehicles for pursuing
additional subject matter but also as sophisticated tools to structure patent rights across multiple
enforcement regimes, thereby maximizing both jurisdictional reach and procedural agility.

A divisional application - whether filed in Germany or at the European Patent Office
(EPO) - must be submitted while the parent application remains pending and retains the parent’s
filing date and priority claim. Traditionally, divisionals arose primarily in response to Examiner’s
objections regarding lack of unity of invention. However, it has become common practice to file
divisionals proactively, aiming to keep prosecution alive, tailor claim scope for targeted
enforcement, or strategically hedge against jurisdictional uncertainties.

Within the UPC framework, divisionals facilitate a dual-track enforcement strategy :
one divisional may be prosecuted to grant as a Unitary Patent or remain under UPC jurisdiction,
while another may be opted out and litigated before national courts. This nuanced approach
empowers applicants to diversify and mitigate litigation risks, particularly in complex and high-
value patent families.

Germany, as Europe’s preeminent patent jurisdiction, is central to this evolving
landscape. The legal framework in Germany now permits parallel existence of national German
patent alongside European Unitary patent. Thus, layered strategies combining, for instance, a
German patent, a German utility model, an opted-out European divisional, and a Unitary Patent
divisional. Such strategic flexibility enables patent proprietors to optimize enforcement pathways,
select the most advantageous legal forums, and effectively manage the risks of overlapping rights
and potential litigation. Consequently, the appeal of diversified and resilient patent portfolios
within the European IP ecosystem is enhanced. It may be advantageous to have a parallel German

patent application pending. Since examination in Germany can be delayed for up to seven years,
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the applicant retains the option to later obtain a parallel German patent if the European patent is
opted into the UPC system. Therefore, maintaining a parallel German application enhances
flexibility and risk management, supporting a dual enforcement strategy.

In sum, divisional applications have transcended their traditional procedural role to
become indispensable cornerstones of contemporary European patent strategy - especially when
employed in concert with parallel German filings and a differentiated approach to UPC
engagement aside of the existing options to file for branched of utility models for tailor made
infringement cases. The most important aspect of divisional applications is that both parent and
divisional application can rely on the same full disclosure of the parent application, so a divisional
is in fact rather a duplication of a pending file allowing to always keep an application pending to
keep uncertainties for competitors and a parachute in case of opposition/nullity proceedings.



