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Thailand’s patent system has undergone gradual improvements, but significant legal
and procedural hurdles remain particularly for parties involved in patent litigation. For litigants
seeking to assert or challenge patent rights, the prosecution and litigation landscape presents
distinct limitations that affect both enforcement and defense strategies. This article outlines four
persistent challenges : the narrow definition of “interested party” in invalidation actions ; the
inability to amend patent claims post-grant ; the all-or-nothing outcome of claim invalidation ;
and the lack of a consistent framework for the examination of expert witnesses at the IP & IT
Court.

1. Standing to Invalidate : Strict “Interested Party” Requirement

Under Thailand’s Patent Act (No. 3) B.E. 2542 (1999), the right to file a patent
invalidation action not consecutive to a patent infringement action, is limited to an “interested
party”, a term that Thai courts interpret narrowly. In practice, a party must demonstrate a clear
and direct legal or commercial interest in the invalidation of the patent. This mainly applies to
those facing an infringement lawsuit or those who launched a product that fall within the scope of
the patent in question. In Decision No. 2670/2532, the Supreme Court ruled that a person must
have already sustained actual harm from the grant of the patent in order to qualify as an
“interested party.” A future intention to manufacture, sell, or possess products within the patent’s
scope was deemed merely speculative and therefore inadequate to establish legal standing.

This restriction has two major drawbacks :
- Preventive invalidation of patents is difficult. Competitors seeking to clear the way for
market entry cannot preemptively challenge a weak patent unless they are imminently
affected.
- Requiring that a product be launched on the market and potentially fall within the scope of
the patent is problematic for those seeking to invalidate the patent, as it effectively amounts
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to an admission that their product may infringe. This is, in essence, a self-incriminating
acknowledgment as it would amount to an implicit admission that their product may fall

within the patent’s claims, undermining their own position.

A party that offers a product for sale or is actively preparing to do so—such as through
marketing, tendering, or negotiations with potential customers should be deemed to have
sufficient legal standing to initiate invalidation proceedings. Restricting legal standing only to
those who have actually manufactured or distributed the product is overly strict and creates a
catch-22 : challengers must risk infringing the patent, along with potential harm to themselves
and their customers, before they can legally contest it. This approach unduly favors patentees
holding questionable rights, which runs counter to the public interest and healthy market
competition.

Furthermore, an offer for sale is not merely hypothetical ; it reflects genuine
commercial intent, investment, and risk. Courts in jurisdictions such as South Korea recognize
this stage as sufficiently concrete to establish legal standing. There is no justification for imposing
a higher threshold in Thailand especially given that exclusive patent rights extend beyond
manufacturing and distribution to include the offer for sale, which can effectively create a barrier
to market entry even before a product is launched.

Interestingly, an exception was recognized in a case concerning an AIDS drug. In
Judgment No. TorPor. 93/2545, the IP & IT Court held that the right to challenge a pharmaceutical
patent is not limited to manufacturers or distributors. The Court acknowledged that patients and
individuals requiring access to the medication also suffer harm from the patent monopoly and

therefore qualify as “interested parties.”

2. Inability to Amend Claims After Grant

A significant challenge under the Thai Patent Act is the absolute prohibition on
amending patent claims once the patent is granted, including during litigation. The law does not
provide any mechanism for patentees to narrow, limit, or correct claims after grant, whether
during court proceedings or invalidation actions.

This rigid stance severely limits a patentee’s ability to defend their patent against
attacks. Even minor claim adjustments such as those that might reconcile the patent with prior art
are procedurally impossible.

This inflexibility stands in contrast to more adaptable systems, such as those in
Australia or Japan, where patentees can file post-grant amendments to limit claims, thereby
strengthening their defense or clarifying the scope of protection.

The aforementioned AIDS drug case also stands as an exception in another respect.
The IP & IT Court ordered the patentee and the Department of Intellectual Property to reinstate
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the dosage range in claims 1 and 2, which had been removed after publication. In its judgment,
the Court acknowledged that while Part 6 of the Patent Act allows for the surrender of patents,
abandonment of claims, and revocation, it does not explicitly permit amendments to claims.
Nonetheless, the Court reasoned that revocation would impose a far more severe consequence on
the patentee than a claim amendment. This case was exceptional, shaped by significant pressure
to reconcile Thailand’s obligations to extend patent protection to pharmaceutical products under
TRIPS with mounting advocacy from civil society and NGOs promoting access to medicines.

3. In All-or-Nothing Invalidation, One Bad Claim Destroys the Entire Patent

Under current Thai practice, if any claim of a patent is found invalid, the entire patent
is considered null and void. There is no legal provision for partial invalidation or severability of
claims. A single defective dependent or method claim regardless of its commercial significance
can jeopardize the entire patent, including valid claims. The burden on the patentee to ensure
precision and defensibility of each claim at the time of grant is significantly higher. Such a strict
regime poses substantial risks for patentees in enforcement scenarios. In contrast, many
jurisdictions allow partial invalidation, preserving the valid claims while excising those found to

be invalid.

4. The lack of a consistent framework for the examination of expert witnesses at the IP
Court

Patent litigation typically involves highly technical subject matter ranging from
chemical compounds and biological sequences to network protocols and manufacturing processes.
In such cases, expert witnesses play a critical role in helping the Court understand how the
invention works and in supporting key issues such as novelty, inventive step, and claim
interpretation.

However, at the Thai IP & IT Court, the approach to expert witness examination
remains inconsistent. Patentees are not always permitted to directly examine their own experts.
Instead, judges may require that the expert witnesses be examined through cross-examination by
the opposing party. This can result in the witnesses being limited to responding to fragmented or
adversarial questioning, without the opportunity to present a clear and comprehensive explanation
of the invention.

This approach poses a risk of the Court receiving an incomplete or distorted
understanding of the patent, particularly where technical complexity requires a structured and
contextual explanation. Without the benefit of direct examination, the patentee’s ability to
persuasively present its case may be significantly undermined.

Even though the patentee’s attorney may conduct re-examination of the expert witness
at the end, this re-examination is strictly limited to addressing points raised during cross-



Journal of Towa Institute of Intellectual Property Vol.17, No.3 51

examination. Consequently, any aspects not covered in cross-examination cannot be explored
during re-examination, significantly restricting the opportunity for the expert to fully explain the
patent.

Conclusion

Thailand’s patent litigation and prosecution framework presents several unique
challenges that patentees must navigate carefully. These include the narrow definition of
“interested party,” the prohibition on post-grant amendments, the rigid all-or-nothing invalidation
approach, and the procedural handling of expert witness examinations all of which collectively
heighten risks for patentees. As Thailand moves toward closer alignment with international
standards and advances reforms to strengthen its innovation ecosystem, addressing these issues
will be essential to creating a more balanced and effective patent system.



