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Does a commercially available, yet non-reproducible product, with its properties,
composition, and/or internal structure, form part of the state of the art within the meaning of
Article 54(2) EPC? This fundamental question was referred to the Enlarged Board of Appeal
(EBA) of the EPO in case G 1/23 (2 July 2025).

European case law long dictated that in order for a prior used product to be considered
prior art, the skilled person must be able to obtain the said product (G 1/92). Case law diverged on
whether obtaining the said product must mean by making and reproducing the said product, as in
G 1/92, or whether commercially obtaining the product would be included.

The EBA now decided that reproducibility of a commercially available product,
including its composition and/or internal structure, is not a requirement to be part of the state of
the art. The term “reproduced” should be interpreted in a broader sense and should include
obtaining of the product from the market commercially in its readily available form. This means
that from the moment a product is commercially available, all this product’s analyzable properties,
including composition and/or internal structure, automatically become state of the art.

The decision shifts how the reproducibility criterion is assessed in the case of a
commercially available product which cannot be made or reproduced per se. For companies active
in Europe, a more proactive approach toward monitoring market launch of own and competitor’s
products should be considered in the context of drafting and/or prosecuting a patent application,
as any analyzable property of new commercial products will henceforth be considered prior art. In
view of G 1/23, even “black box” products have the ability to affect patentability.



