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“Well-known and conventional technology” is a type of prior art referring to
technologies either widely recognized by engineers in the field or already practiced. In assessing
inventive step, the entity judging whether a technology falls into this category is the person
having ordinary skill in the art (PHOSITA).

Korean case law holds that if a technology is not so generally known as to be treated
as a matter of common knowledge or an evident fact in litigation, then it must be proven in an
action to cancel a trial decision.

Under Korean Patent Examination Guidelines, an examiner may issue a rejection
based on such technology without attaching supporting evidence. However, if the applicant argues
in a written opinion that the cited technology is not well-known and conventional, the examiner
must in principle provide evidentiary materials supporting the rejection.

Yet, due to the Dunning—Kruger effect, examiners—even experts in one field—may
overestimate their knowledge in others, risking easy recognition of a technology as well-known
and conventional and issuing rejection without adequate basis.

The notion of PHOSITA has evolved under U.S. patent law—from an ordinary
mechanic, to a designer, and then to a researcher. Recently, under Al technologies, the “level of
skill” has been defined as that of a practitioner using artificial intelligence, i.e., a “PHOSITA
assisted by AL”

Thus, given that well-known and conventional technology defines the technical
standard for rejection grounds, the need for clarity in official notices, the agency’s burden of proof
when acting against applicants, the risk of examiner bias, the avoidance of unnecessary disputes,
and the redefined PHOSITA under Al, examiners citing such technology should use Al tools like
ChatGPT, Copilot, or Gemini to verify whether a technology qualifies and clearly provide
supporting evidence in rejection notices.
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