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For international patent practitioners, Germany’s indirect infringement regime under
§ 10 PatG can pose substantial risk, especially compared with the US “contributory infringement”
framework or comparable doctrines in parts of Asia. A key feature is that supplier liability is not
strictly contingent on the recipient committing an unlawful act. Even where the recipient’s
contemplated use is privileged — most notably private, non-commercial use under § 11 No. 1 PatG
— the supplier may still face exposure. This follows from the statutory architecture of § 10 PatG,
which targets the supply of means that are objectively suitable for practicing the invention.

In many jurisdictions, indirect liability typically presupposes an underlying unlawful
act of direct infringement. In Germany, however, the recipient’s privilege does not automatically
extend to the supplier. Foreign counsel therefore sometimes assume that if the end-user is not
liable as a direct infringer, the commercial supplier must also be exempt. § 10(3) PatG expressly
rejects this : acts covered by § 11 Nos. 1-3 PatG do not render the recipient “entitled” within the
meaning of § 10(1) PatG. Accordingly, while the private use remains lawful, offering or supplying
the relevant means can constitute a distinct infringement scenario under § 10 PatG.

Doctrinally, § 10 PatG combines objective and subjective elements. Objectively, the
supplier must offer or supply means relating to an essential element of the invention that are
objectively suitable for using the invention. Subjectively, it suffices that the supplier knows, or
that is obvious from the circumstances, that the means are suitable and intended for such use.
Exclusive design for the patented purpose is not required, subject to the carve-out for generally
commercially available products in § 10(2) PatG unless the supplier deliberately induces
infringing use. Even for multi-use means, objective suitability can establish a sufficient link to the
patented invention. In practice, this structure can place suppliers in a bottleneck position, even
where the ultimate users themselves do not incur direct infringement liability.



