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UPC Court of Appeal Tightens Added-Matter Review
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In its decision of 2 October 2025 (UPC_CoA_764/2024, 774/2024), the Court of
Appeal of the Unified Patent Court overturned the infringement and validity ruling of the
Diisseldorf Local Division and held EP 3 926 698 invalid for added subject matter. The judgment
illustrates a noticeably less patentee friendly approach and a clear shift towards a stricter
assessment of disclosure.

The patent related to a flip chip LED structure and originated from a divisional
application. The Court of Appeal stressed that, in such a procedural constellation, the claimed
subject matter must be derivable from the entirety of the original disclosure chain. Claim 1 was
therefore required to remain within the content of both the application as filed and the earlier PCT
parent application.

A key issue was whether claim 1, which undisputedly covered LEDs with only a
single mesa, was supported by the parent application. The Diisseldorf Local Division had
considered the presence of “mesa etched areas” to be decisive and concluded that the number of
mesas was not a defining technical aspect of the invention. The Court of Appeal disagreed.

It found no clear and unambiguous disclosure of a single mesa LED in the parent
application. In particular, the Court rejected the argument that Figures 24-26 necessarily depicted
such an embodiment. In the absence of any explicit indication in the description, the skilled
person would not inevitably understand those figures as showing only one mesa. The Court
emphasised that a merely conceivable or theoretically possible interpretation does not suffice.

Overall, the decision signals that the UPC Court of Appeal is prepared to apply a more
exacting standard when assessing added matter, departing from the comparatively generous
approach adopted by the Diisseldorf Local Division and moving closer to the strict disclosure

principles familiar from EPO practice.



