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The U.S. Court of Appeals for the Federal Circuit’s August 19, 2026, decision in VDPP, LLC v.
Volkswagen Group of America, Inc. provides a useful reminder for patent owners, particularly
non-practicing entities and licensors, of the importance of patent-marking compliance and
litigation conduct.

VDPP sued Volkswagen for infringement of U.S. Patent No. 9,426,452, relating to electrically
controlled spectacles. The district court dismissed the action with prejudice and denied leave to
amend, finding VDPP’s proposed amended complaint futile.

The key substantive issue concerned 35 U.S.C. § 287(a) which states in relevant part that
“Patentees, and persons making, offering for sale, or selling within the United States any patented
article ..., may give notice to the public that the same is patented . . . by fixing thereon the word
“patent” . ... In the event of failure so to mark, no damages shall be recovered by the patentee in
any action for infringement, except on proof that the infringer was notified of the infringement
and continued to infringe thereafter, in which event damages may be recovered only for
infringement occurring after such notice. ...” VDPP argued that, as a non-practicing entity with
no products of its own to mark, it could seek pre-suit damages. Since VDPP had previously
entered into eleven settlement agreements licensing the patent, the Federal Circuit stated that a
patentee’s licensees must also comply with the marking statute, and that the patentee must make
reasonable efforts to ensure such compliance. VDPP’s proposed pleading contained no factual
allegations addressing its licensees’ marking practices or VDPP’s efforts to secure compliance.
The court also rejected the argument that licenses granted as part of litigation settlements should
be treated differently from ordinary patent licenses for marking purposes.

For in-house counsel managing U.S. patent portfolios, the decision highlights the need to address
marking obligations expressly in license and settlement agreements and to maintain evidence of
reasonable compliance efforts.



