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Aftermarkets comprise spare parts and consumables used with a primary product, such as coffee
capsules for coffee machines. Compatibility gives third parties access to an installed base,
incentivising protection of proprietary interfaces.

Nespresso illustrates the potential and limits of an IP-protected consumables ecosystem. Patent
protection initially supported exclusivity for its capsule system (inter alia, EP 0 512 468 B1), but
compatible capsules emerged as key protection approached expiry in 2012. Attempts to control
the aftermarket through extraction-system patents (LG Diisseldorf, 16 August 2012, 4b O 81/12
and 4b O 82/12 ; OLG Diisseldorf, 21 February 2013, I-2 U 72/12; Nestec v Dualit Ltd [2013]
EWHC 923 (Pat)) and a 3D trade mark for the capsule shape (IR 763 699 ; BPatG, 17 November
2017, 25 W (pat) 112/14) encountered legal limits.

Design law limits protection of compatibility. Article 8 CDR excludes features solely dictated by
technical function and “must-fit” interconnection features, to protect innovation and
interoperability. In DOCERAM (C-395/16), the CJEU held that Article 8(1) applies where
technical function alone determines appearance. In LEGO (T-515/19), the General Court
confirmed the availability of the Article 8(3) exception for interconnection features within
modular systems.

These limits favor a layered IP strategy based on overlapping rights. Patent protection may cover
compatibility-defining interfaces and dimensions, materials, manufacturing processes, or device-
consumable interaction. In parallel, design filings should focus on distinctive, non-functional
features ; multiple filings (possible in Germany and the EU) may cover variants and/or partial
designs. Trade marks, in turn, protect commercial origin and product identity rather than technical
compatibility. Used together, these rights protect different aspects of the same consumable
ecosystem and reinforce one another over time : patents expire 20 years after filing, designs may
last up to 25 years, and trade marks can continue indefinitely if genuinely used. The objective is
therefore to coordinate protection for technology, appearance, and brand from the outset, within
the legal limits on functionality.



