48 HRUHAFTE 518 BE 2 B GRAY 34 5)

< AT z—F >

EPO A > 51 v NI L 1=
Wity EH@)\O)f:H)@%ﬁT:&;’J{'—z

KIPA AB
Founder, European Patent Attorney

Erik Krahbichler

EPO {£% LEF ZBRIC L DIRGE J 2/25 13, A BIHBRO M@ H O EMIRAN T Tl
L7eTh->Th, ZONEIHEZ T Lz & v ) mCHRITE T 2,

BN 45 a4 (EPC) FRAIEE 36 &% (1) (o Lavid, BRI, JefT9 2 WRINFFFHEDS
RERTHOHMICOLENT D Z LN TE D, BUNBHO R FF 5 DS ASERMFFRT LA
WicwmEishs &, RERBEE T L, EPCE 9T &£ Q) IS x, Mt Ens &
BT D, ZHIFHZR D FhE LOHROMRAL TIERL, ERELOBEFTH L, BHF,
Foe & ORBEOHERIFHEIZ X > T, ZOHIRERBHT L 2 LixTE2R0,

AT IBNT, RELAITHR I ATRE R e HIT 0y EIHH 21T 5 & L7228, EPO D& T
WIS AT 5 TR D R LB e R BBV, HBEASEE) L7c (g, BUHIEED
B GEAENARSNIZBRADOZ LIZoT,

KIPA @ Par Hjalmarsson K3 & U Erik Krahbichler RAEREEAZREL. COLFER
ml:ﬁgﬁL/T:o

BEBZEART, ELRHFOREBORMAEN L E Lz, EPO IFHE FHEAHELE L T
BV, EFHET 2R THETRN TR0 EETH, FIHFICAFIGEE U
WO PR EZ AR L TWELT,

WERR R E LT, FEENE, HBADRER LB Z oD b b D RN 70 T B
ZRLS ST NER RN En ) Rz 7z,

ZORERITHFET NE LD TH D, AEIHEOHIFRITERITITRIE L TWizb Do,
WAL YL R 2 S BIHBEELTIIE T 5 L 5 U, LA FRokh 2508 L7z,

IO EE LOBINTELTH L, HEOREAZETXTEEL. T5—2Y
t—C%REFL. ELICEPO [SERTHE—TLT, HEAORAT—2RICET S EHMN
FRELTLSHEIE. EHHOZLVOERGETHLTHD,



Journal of Towa Institute of Intellectual Property Vol.18, No.2 49

< Sweden >

When EPO Online Filing Fails : A New Safeguard for
Applicants

KIPA AB
Founder, European Patent Attorney

Erik Krahbichler

The EPO Legal Board of Appeal decision J 2/25 is remarkable because it rescued a divisional
application after the normal legal window for filing it had already closed.

Under Rule 36(1) EPC, a divisional may be filed only while the earlier European patent
application is pending. Once the mention of grant of the parent is published in the European
Patent Bulletin, pendency ends and, under Article 97(3) EPC, the grant takes effect. This is not
merely a missed procedural deadline : it is a substantive requirement. Normally, further
processing or re-establishment cannot reopen that window.

Here, the representative attempted to file the divisional on the last available day but repeatedly
encountered technical failures in the EPO’s electronic filing systems. Filing succeeded only the
following day—after publication of the parent grant.

Pir Hjalmarsson and Erik Krahbichler of KIPA represent the applicant and handled the
successful appeal.

The Legal Board applied the principle of protection of legitimate expectations. The EPO
encourages electronic filing and had published safeguards stating that users should not suffer
adverse consequences where an electronic filing service is unexpectedly unavailable.

Crucially, the Board rejected the idea that an applicant must exhaust every theoretically possible
alternative filing route.

The result is exceptional : although the divisional window had legally closed, the Board ordered
the application to be processed as a divisional application and reimbursed the appeal fee.

The practical lessons are important : document every filing attempt, preserve error messages,
contact the EPO immediately—and continue paying renewal fees while an appeal
concerning the application’s status is pending.



