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The CJEU Clarifies the Temporal Requirement of
Earlier Rights in Trademark Opposition Proceeding
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The EU trademark system allows holders of earlier rights to oppose the registration of identical or
similar signs. However, it had not been expressly established whether those rights only needed to
exist when the opposition was filed or whether they had to remain legally effective throughout the
proceedings.

In its judgment of 5 February 2026 in Case C-337/22 P, the Court of Justice of the European
Union clarified this temporal requirement. The Court held that an earlier right must exist when the
contested EU trademark application and the opposition are filed, but must also continue to confer
on its holder the right to prohibit the use of the later mark until the competent authority decides
whether registration should be refused.

The case arose from an opposition to the figurative mark APE TEES, based on unregistered rights
protected in the United Kingdom through the action for passing off. During the proceedings,
which lasted approximately seven years, the transitional period established by the Brexit
Withdrawal Agreement came to an end. As a result, the rights invoked ceased to produce legal
effects within the European Union.

The CJEU concluded that their existence at the beginning of the proceedings was not sufficient.
An opposition cannot succeed if, by the time the decision is adopted, the earlier right no longer
enables its holder to prohibit the use of the later trademark within the EU. This prevents
applications from being blocked on the basis of rights that have lost their legal effect at the
decisive stage of the procedure.

The judgment strengthens the coherence and legal certainty of the EU trademark system. It also
underlines the importance of actively monitoring the validity, territorial scope and effectiveness of
earlier rights throughout opposition proceedings, particularly when regulatory or territorial
changes, such as Brexit, may affect their enforceability.



