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A client invited me to speak at a seminar on the risks of protecting commercial Al solely through
trade secrets. The following summarizes the points I intend to make.
Commercial Al inventions differ from conventional software inventions, making reliance on
know-how (trade secrets) alone particularly risky.
First, trained models and parameters may leak through the products or services in which they are
deployed. Commercial Al earns revenue through APIs or applications, but competitors may
reproduce substitute models with equivalent performance through knowledge distillation, model-
extraction attacks, or response cloning using high-volume queries. Commercialization itself thus
becomes a channel for leaking know-how, creating a conflict between maintaining secrecy and
providing Al services.
Second, observable outputs and behavior make independent replication easier. Competitors can
collect recommendations, generated content, and other outputs, then train a model with the same
functions. Trade-secret protection cannot prevent this. Yet such observability may help prove
patent infringement. Paradoxically, the more extensively an Al system is commercialized, the
easier infringement may be to detect if the claims cover conduct observable at the output stage.
Third, regulatory duties of explanation may conflict with confidentiality. Al used in high-risk
fields such as healthcare, finance, and credit assessment faces transparency requirements,
including algorithmic explanations and bias audits (under the EU Al Act, for example).
Compliance may require disclosure of core logic, undermining protection based solely on know-
how. Patent rights, by contrast, remain enforceable despite such disclosure.
In conclusion, commercial Al exposes models, outputs, and interfaces to the market, directly
conflicting with the secrecy required for trade-secret protection. As commercialization increases,
know-how-only protection becomes more vulnerable while patent infringement becomes easier
to prove. Commercial Al inventions should therefore, as a rule, be patented, with only non-public
training methods retained as trade secrets under a complementary dual-protection strategy.
(Translated by TIIP)



