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When creating a new work by referring to an existing copyrighted work, how similar must the
new work be for similarity to be found? Generally, similarity is recognized when “the essential
characteristics of expression of the original work can be directly perceived” or when the creative
elements of the original work have been reproduced. However, determining what constitutes the
essential characteristics of expression is itself a difficult question.

According to “50 Contemporary Art and Fair Use : Copyright Law Confronting Appropriation”
by Takehiro Kimura, Xu Zhen® s work Experience-Mickey “uses only Mickeys silhouette and
minimal coloring, with the interior completely hollowed out. On this basis alone, it would likely
be concluded that Mickey s creative expression has not been reproduced” (Kokoku [Advertising],
No. 414, published March 26, 2020).

T agree with the observation above. If the eyebrows, eyes, nose, mouth, and similar features of the
original work are regarded as its essential characteristics of expression, and none of those features
is reproduced—for example, by leaving those areas blank—similarity is unlikely to be found even if
other elements of the new work, such as its form or coloring, evoke the original work.

By contrast, in Keith Haring’ s human-figure works, eyebrows, eyes, a nose, and a mouth are not
depicted in the first place. Nevertheless, the work as a whole, including elements other than the
mere representation of a human figure, may be regarded as containing creative elements.
Accordingly, when creating a new work by referring to one of Haring’s human-figure works,
similarity may be found if the creative elements of that work are reproduced. Because Haring s
human figures do not contain eyebrows, eyes, a nose, or a mouth in the first place, the relevant
creative elements would necessarily consist of other features.

As discussed above, when creating a new work by referring to an existing copyrighted work,
careful attention must be paid to the essential characteristics of expression specific to each work.

[Correction]
Due to various circumstances, the name ART & CULTURE LAW CENTER (ACLC), introduced
on page 84 of Towa Institute of Intellectual Property Research, Vol. 17, No. 3 (Issue No. 32), has
been changed to ART & CULTURE LAW CHAMBERS (ACLC).
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